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I. Background and Purpose
Alcoa Power Generating Inc. ("APGI") filed an application to relicense the Yadkin
Hydroelectric Project (FERC Project No. 2197) ("Yadkin Project" or "the project") on April 25,
2006. APGI filed the relicensing application after a multi-year pre-filing period during which
APGI conducted a series of project impacts studies and communicated extensively with
stakeholders about potential relicensing issues, using a communications-enhanced approach to
the traditional licensing process set forth in Part 4 of the Commission's regulations, 18 C.F.R.
Part 4.
As a result of intensive negotiations with stakeholders over the past several years, APGI
and 27 stakeholder entities entered into an Agreement in Principle, which APGI submitted to the
Commission on August 28, 2006. Continued communications with stakeholders have resulted in
the development of a Relicensing Settlement Agreement ("RSA") which, as of the date of this
filing, has been adopted by twenty-one parties. APGI intends to submit the RSA to the
Commission as an Offer of Settlement in this relicensing proceeding by April 23, 2007.
On December 21, 2006, the Commission issued Scoping Document 1 ("SD-1") as part of
its National Environmental Policy Act (“NEPA”) process in the above-referenced Yadkin Project
relicensing docket, stating that the Commission Staff intend to prepare an environmental impact
statement ("EIS") for the Yadkin Project, as well as for Progress Energy's ("PE's") Yadkin-Pee

Dee Hydroelectric Project (FERC Project No. 2206) ("Yadkin-Pee Dee"). Through the SD-1, the
Commission announced that it would hold four scoping meetings, the last of which occurred on
January 25, 2006. The Commission solicited scoping comments on the SD-1 to assist the
Commission Staff in analyzing site-specific and cumulative effects of the Yadkin and YadkinPee Dee Projects. The deadline for submission of comments was February 26 (30 days from the
date of the scoping meetings).
The Commission received numerous timely filed comments, as well as requests to
intervene in this proceeding, in response to the SD-1 and scoping meetings. Many of the
requests to intervene and comments received in response to the SD-1 and scoping meetings were
submitted by signatories to the AIP or the RSA.1 Other requests to intervene and comments
were submitted by a variety of stakeholder individuals, organizations, municipal and state
entities, and resource agencies. While many of the comments submitted responded to the SD-1
and/or the scoping meetings, many commenters also provided general information for the
Commission's consideration or reiterated positions previously stated in other submissions or
communications during this relicensing process.
APGI herein provides its consolidated answer to the requests to intervene and comments
received in response to the SD-1 and the scoping meetings. APGI has limited its answer, to the
extent possible, to address only those comments that are relevant to the NEPA scoping process
and reserves its rights to respond at the appropriate time to comments not otherwise addressed
herein.
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As of this date, the signatories to the RSA are: American Rivers, APGI, Badin Historic Museum, Badin
Lake Association, Catawba Indian Nation, City of Albemarle, High Rock Business Owners Group, High Rock Lake
Association, Land Trust for Central NC, NC Dept. of Environment and Natural Resources, NC Wildlife Resources
Commission, Pee Dee River Coalition, Piedmont Boat Club, Rowan County, Salisbury/Rowan Association of
Realtors, SC Coastal Conservation League, SC Dept. of Natural Resources, The Nature Conservancy – SC, Town of
Badin, US Forest Service, and Uwharrie Point Community Association.
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II. Answer to Comments and Requests to Intervene
A. RSA Signatories
Numerous comments and requests to intervene were submitted by entities that have
entered – or have stated their intent to enter – into the RSA. APGI welcomes the continued
participation of these entities in this proceeding and recognizes the ongoing interest that RSA
signatories have in the outcome of the Yadkin Project relicensing process. Of the RSA
signatories or potential RSA signatories, scoping comments and/or requests to intervene were
submitted by: American Rivers and SC Coastal Conservation League (Feb. 26, 2007); High
Rock Lake Association (Jan. 10, 2007); NC Wildlife Resources Commission (Feb. 23, 2007);
NC Department of Environment and Natural Resources (Feb. 23, 2007); NC Wildlife Resources
Commission (Feb. 20, 2007); Pee Dee River Coalition (Feb. 19, 2007); SC Department of
Natural Resources (Jan. 11 and Feb. 23, 2007); and The Land Trust for Central NC (Feb. 23,
2007).

B. Federal Resource Agencies
On February 23, 2007, the U.S. Forest Service filed comments on the SD-1 ("FS
Comments") indicating its intent to enter into the RSA for the Yadkin Project "that will
adequately protect and utilize National Forest System lands and resources." FS Comments at 1.
The Forest Service also filed a request to intervene in this proceeding on February 22, 2007.
APGI welcomes the Forest Service's continued participation in this relicensing process and
intends to ensure, through the RSA, that Yadkin Project operations remain consistent with the
Uwharrie National Forest Land and Resource Management Plan.
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Section 10(j) of the FPA requires the FERC to include in licenses conditions to protect,
mitigate damages to, and enhance fish and wildlife resources based on recommendations
received from federal and state fish and wildlife agencies unless it finds that they are inconsistent
with Part I of the FPA or other applicable law and that alternative conditions will adequately
address fish and wildlife issues. The Commission will thus take into consideration the
recommendations set forth in the comments submitted by the agencies under section 10(j) of the
FPA.
The U.S. Department of Commerce's National Marine Fisheries Service ("NMFS")
provided comments dated February 26, 2007 ("NMFS Comments") in response to the SD-1. In
its comments, NMFS noted that the Winyah Bay-Yadkin-Pee Dee River Basin is "presently the
focus of promising interagency efforts for restoration of migratory diadromous fishery
resources." NMFS Comments at 3. NFMS also provided a summary of existing fisheries and
diadromous fish populations in the river basin and observed that the "AIPs have addressed fish
passage in general terms; however specific fish passage alternatives have not yet been fully
identified." NMFS Comments at 6. With respect to EIS development, NMFS recommended a
separate Draft EIS sub-section that includes a preliminary assessment of potential project effects
on essential fish habitats, pursuant to the consultation requirements of Section 305(b) of the
Magnuson-Stevens Fishery Conservation and Management Act. NFMS Comments at 8. NMFS
and the U.S. Fish and Wildlife Service ("USFWS") are performing a fish passage conceptual
design analysis together with APGI and PE, and will present the analysis in their preliminary
prescriptions for fishways. NMFS Comments at 6.
USFWS submitted a request to intervene in this proceeding on February 2, 2007,
followed by comments on the SD-1 on February 23, 2007 ("USFWS Comments"). USFWS
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described its ongoing cooperation with NMFS, APGI and PE, and state agencies to develop plans
which will be part of the basis of the section 18 fishway prescriptions for American shad and
American eel. USFWS Comments at 6. In addition to fish passage, USFWS stated its concerns
about potential entrainment of fish at the Yadkin developments, a study of which was reported in
the Fish Entrainment Assessment Report attached to APGI's Final License Application. USFWS
Comments at 7. The results of that study indicated that "the potential for impact to fishes due to
entrainment and turbine passage at the four Yadkin Project Developments…is low." USFWS
Comments at 8. With respect to flows to protect aquatic riverine resources, USFWS noted that
APGI's proposed flow release schedule for the Yadkin Project on an average daily basis "appears
to be sufficient, provided that these flows can be adequately reregulated" by the downstream PE
developments. USFWS Comments at 3.
As noted in the agencies' comments, APGI is working with the downstream licensee, PE,
and the relevant fish and wildlife agencies to reach an agreement regarding fish passage
independently of the RSA process.2 It is APGI’s hope that such an agreement will be reached
and will be used by USFWS and NMFS as the basis for mandatory fishway prescriptions for the
Yadkin Project under section 18 of the FPA. In particular, APGI and PE have been discussing
with NMFS, USFWS and state fish and wildlife agencies fish passage needs, grounded in the
relicensing record, for American shad and American eel.
As currently envisioned, such an agreement would focus upstream and downstream fish
passage efforts for shad, and upstream passage efforts for eel, initially at the first dam on the
river, PE's Blewett Falls development; later, in 2025, there would be a comprehensive review of
the shad and eel restoration efforts. At that point, a decision would be made regarding the need
2

As USFWS noted, its withdrawal from settlement negotiations was due only to the fact that APGI has
requested a 50-year license term which conflicts with the USFWS's policy of recommending only 30 or 40-year
license terms. USFWS Comments at 2.
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for additional fish passage facilities and measures for both species. Under the terms of an
agreement built around this concept, APGI would share the cost with PE of constructing and
operating upstream and downstream fish passage facilities at Blewett Falls through 2025.
APGI believes that this approach is appropriate for the Yadkin-Pee Dee River for a
number of reasons. Particularly with respect to American shad, there are still many outstanding
questions about what steps are needed to restore shad to their historic spawning grounds without
adversely impacting the existing American shad population in the lower river. Currently
unknown or poorly understood issues regarding shad that could be better addressed in 2025
include:
• How much suitable spawning habitat is above the Yadkin Project’s dams, and how
many spawning adult shad could this habitat actually support?
• How likely is it that juvenile shad produced above High Rock dam will actually be
able to successfully navigate downstream through six large reservoirs that support
large populations of bass and other predatory fish species?
• Is the transfer of thousands of adult spawning shad above the Yadkin Project dams
likely to help or harm the existing shad fishery in the lower river?
• Is access to potential spawning habitat above the Yadkin Project dams necessary, as
there is currently hundreds of miles of mainstem and tributary spawning habitat in the
lower river and tributaries that supports a robust population of American shad in the
Yadkin-Pee Dee River and that is sizeable enough to support a commercial shad
fishery in South Carolina?

6

While still hopeful that an agreement can be reached, it is becoming increasingly clear to
APGI that the fish passage negotiations are likely to continue for some time. As in many locales,
fish passage issues on the Yadkin-Pee Dee River are complex, involving two species of primary
interest, two agencies with Section 18 prescription authority, two states and, in this instance, two
licensees. For these reasons, it seems probable that negotiations will not result in a final
agreement by the time that the agencies need to file their preliminary terms and conditions
(FERC's Ready for Environmental Analysis notice requires any such preliminary terms and
conditions by May 14). The federal resource agencies have indicated that in the event that a fish
passage agreement has not been reached, they will file preliminary terms and conditions for the
Yadkin Project that generally reflect the restoration and fish passage concepts that are being
discussed in the agreement negotiations, as outlined above. If, however, no agreement is reached
between the licensees and the agencies and the federal resource agencies propose fish passage
facilities at Yadkin Project that are not merited by the record, APGI will, by necessity, consider
all of its options, including the possibility of reaching an independent agreement with the fish
and wildlife agencies or an appeal of any preliminary terms and conditions.
Addressing its Endangered Species Act responsibilities, USFWS stated that "the FERC
should require the licensees to develop plans to ensure protection and enhancement for federally
protected species, candidate species, and species of concern at federally licensed hydroelectric
developments." USFWS Comments at 10. Specifically, USFWS asserted that a management
plan should be developed to protect the endangered Schweinetz's sunflower and a federal
candidate plant species, the Yadkin River Goldenrod. USFWS Comments at 2. USFWS also
anticipated recommending that the Commission require a bald eagle management plan as a part
of APGI's license for the Yadkin Project. USFWS Comments at 2.
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USFWS recommended that FERC incorporate the shoreline management plan developed
by APGI as a requirement in the Yadkin Project license. USFWS Comments at 10. As for
access to the project area, USFWS recommended that tailwater access site be maintained under
Yadkin's new license and that the Commission should consider requiring APGI to comply with
the Americans with Disabilities Act for access to the Yadkin site. USFWS Comments at 11.

C. Comments/Interventions Submitted by Individuals
Several individuals3 submitted comments to the Commission concerning High Rock
Lake, some of which supported relicensing outright while others expressed concerns related to
the impacts of water level fluctuations on recreation and aquatic life, and the length of the
proposed license. APGI does not oppose these individual's interventions and welcomes their
participation in the relicensing process. However, with the exception of Ms. Linda Bell's
comments addressed below, the issues that concern these individuals were raised by other
intervenors and are addressed by APGI throughout this consolidated response.
In her January 27, 2007 letter, Ms. Linda Bell expressed concerns on High Rock water
levels, specifically referring to, and submitting photos of, a drawdown at High Rock Lake of 20
feet below full pool in January, 2004. This drawdown, however, was part of a one-time
relicensing study to determine the quantity and quality of aquatic habitat and was requested by
state and federal agencies. Prior to the drawdown, APGI notified adjoining property owners,
FERC, and the general public that this unique drawdown would be conducted in order to engage
in further analysis on habitat. APGI chose January because fish naturally seek lower depths in

3

Individuals who have submitted comments include: Bridget Huckabee, Janet Morrow, Patricia Shaver, Robert
Podgaysky, Tony Garitta, Jennifer and James Farmer, Michel Benham, David and Hazel Frick, Maynard Stickney,
Herbert Osmon and Linda Bell.
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reservoirs during colder months, and there were fewer recreational users of the reservoir at that
time.
Moreover, to address Ms. Bell's concerns on water level at High Rock in the future, the
RSA includes provisions to ensure higher water levels for High Rock Lake. In addition, a
drought management plan will ensure that High Rock is treated equitably even in the most
extreme drought situations.

D. City of Salisbury
On February 23, 2007, the City of Salisbury ("Salisbury") filed its "Scoping Comments
and Response to Commission Request for Additional Study Results"("Salisbury Comments").
Salisbury's submission was accompanied by a compact disc containing files that purported to be
a number of studies that Salisbury apparently commissioned regarding its claims that APGI's
High Rock development has caused and continues to cause damage to Salisbury's water utility
intake equipment and its wastewater treatment facility. Some of these studies had been
submitted in previous filings by Salisbury in this docket and others were included for the first
time in Salisbury's February 23, 2007 submission.
The gravamen of Salisbury's concerns is sedimentation that occurs at the points that its
facilities intersect High Rock Reservoir. Salisbury claims that High Rock Reservoir causes the
sedimentation that it experiences, and that this sedimentation over time has increased the
frequency and severity of flooding in the vicinity of Salisbury's facilities located on the upper
end of High Rock Reservoir. See Salisbury Comments at 8, 10. Salisbury claims that the
experiences of recent years have demonstrated the danger that sedimentation and resultant
flooding present to Salisbury's facilities (Salisbury Comments at 11), and that its studies
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demonstrate that the city must spend amounts that would represent a "substantial burden on
taxpayers" to protect its facilities from the increased risk of floods and damage to the city's water
system between now and the year 2058. Salisbury Comments at 5, 9-11.
Salisbury requests that the Commission incorporate into the new project license
conditions that would mitigate sedimentation and flooding effects that Salisbury alleges will
occur over the term of the new license. Salisbury Comments at 16-21. Salisbury also requests
inclusion of terms in the license to mitigate alleged "project mismanagement," and states its
preferred alternative for mitigation of the environmental – and non-environmental – effects of
the Yadkin Project that it alleges.
As demonstrated below, there are a number of reasons why Salisbury's claims and
requests for mitigation must be rejected. Briefly summarized these reasons are:
(1)

(2)

(3)

(4)

(5)

Even if substantiated – which they could not be on the basis of what Salisbury
has presented – Salisbury's claims do not present valid issues under the FPA,
are not supported by either FPA or Commission precedent, and thus do not
fall within the scope of relicensing.
Even if they fell within the FPA – which they do not – whatever real property
rights Salisbury may have had for compensation were voluntarily relinquished
by Salisbury when it (a) sold APGI flooding rights over its property; and (b)
when it entered into a 1969 agreement with APGI's predecessor.
Even if they proved what they set out to prove – which they do not – the
"studies" offered by Salisbury are untimely, offered at the end of the
relicensing process despite the fact that Salisbury has been an active
participant since APGI initiated its relicensing process more than 4 years ago.
Even if there were no questions as to their respective methodologies – which
there are – the studies presented by Salisbury rest upon unsubstantiated
assumptions, questionable data, proprietary (and thus unverifiable)
computation methods and questionable input values.
All of the studies are conceptually defective because they proceed from the
false assumption that APGI is completely responsible for the sedimentation
that had occurred to date and is expected to occur over the next 50 years.
APGI has no control over and no responsibility for the fact that suspended
sediment is carried in the waters of the Yadkin River as it enters the project;
and none of Salisbury's studies even account for the fact that accumulated
sediment existed in what is now the upper reaches of High Rock Reservoir
before the dam was built and that additional sediment accumulation most
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likely would have occurred in the intervening years even if High Rock Dam
never had been constructed.
Each of these issues will be discussed in turn.
(1) Salisbury's Claims Do Not Present FPA Issues
Salisbury is attempting to use this proceeding in order to bring about resolution of claims
that are beyond the scope of the decisions that the Commission must make in determining
whether and under what conditions it should issue a new license for the project. Salisbury's
proposals for "mitigation" of purported Yadkin Project effects would entail the Commission
making a determination that APGI is liable for damage to Salisbury's property and setting the
relief for that alleged damage (e.g., requiring APGI to pay for the relocation of Salisbury's pump
station). However, Salisbury's propositions for "mitigation" clearly run afoul of the FPA.
Claims for property damage caused by the existence or operation of the project are not within the
scope of relicensing and are not within the scope of Part I of the FPA.
Property damage issues are addressed directly in Section 10(c) of the FPA, 16 U.S.C. §
803(c), which provides:
Sec. 803. Conditions of license generally
All licenses issued under this subchapter shall be on the
following conditions:
*

*

*

(c) Maintenance and repair of project works; liability of licensee
for damages
… Each licensee hereunder shall be liable for all damages
occasioned to the property of others by the construction,
maintenance, or operation of the project works or of the works
appurtenant or accessory thereto, constructed under the license and
in no event shall the United States be liable therefor.
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Salisbury's essential claim is that it has been and continues to be damaged by
sedimentation caused by APGI's impoundment behind High Rock Dam. Simply put, that is a
claim for "…damages occasioned to the property of [another]…by the construction,
maintenance, or operation…" of High Rock Dam. As has been determined in other cases, the
right to such damages does not arise under the FPA. See South Carolina Public Service
Authority v. FERC, 850 F.2d 788, 795 (D.C. Cir. 1988) (“Congress intended for 10(c) merely to
preserve existing state laws governing the damage liability of licenses” and, accordingly, “it
follows that the Commission may not encroach upon this state domain by engrafting its own
rules of liability.”); Skokomish Indian Tribe, et al. v. United States, et al., 410 F.3d 506, 519 (9th
Cir. 2005). Thus, any rights that Salisbury may have to such damages arise, if at all, under state
law. Salisbury may not use this proceeding to essentially litigate its allegations of property
damage that it attributes to the existence and operation of the Yadkin Project.
(2) Salisbury Previously Relinquished Any Property Rights At Issue
Notwithstanding the fact that Salisbury's claims of damage to its property are outside of
the scope of this proceeding, Salisbury has given up its rights to raise claims with respect to
sedimentation and flooding that may affect Salisbury's water system. As Salisbury notes,"[i]n
1927 (recorded October 25, 1927), the City granted Tallassee Power Company (APGI's
predecessor) the right to flood the pump station tract up to an elevation of 623.9 NGVD29. See
Rowan County Deed Book 199 Page 43." Salisbury Comments, Exhibit 7 at 3. Salisbury further
limited its property rights through an agreement dated July 31, 1969 ("1969 Agreement") under
which APGI's predecessor granted an easement to enable Salisbury's addition of certain water
intake facilities. The 1969 Agreement specifies that Salisbury must hold APGI harmless for any
damage to its facilities to which the 1969 Agreement applies:
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5. Salisbury shall defend, indemnify, and save harmless Yadkin,
its successors and assigns, from all liabilities, losses, damages,
expenses, claims, demands, actions, or causes of actions by reason
of any injury or damage to any person or to the property of any
person, firm or corporation, including the property of Salisbury,
and including officers, employees and citizens of Salisbury, which
injury or damage may in any manner whatsoever arise out of or be
connected with the construction, location, operation, maintenance,
flooding, clogging, or obstruction of said raw water intake pipe
and/or water mains. . .
***
7. It is expressly understood and agreed by Salisbury that the
easement granted is partially within Yadkin's High Rock
Reservoir, and that the water in said reservoir will be subject to the
natural variations caused by the rise and fall in the Yadkin River,
and subject further to such rise and fall as the operation of all of
Yadkin's water power developments . . . may make necessary or
desirable; and Salisbury hereby covenants to and with Yadkin, its
successors and assigns, and it hereby does absolve, acquit and
release Yadkin, its successors and assigns, from any and all
liability for injury or damage to persons or property of
Salisbury…arising from such rise and fall or from flooding to any
elevation of the lands in which the above-mentioned rights are
granted.
Salisbury Comments, Exhibit 18 at 3-4.
Thus, even if Salisbury could establish that it had a right to assert property damage claims that
could be recognized and/or litigated under the FPA, it has relinquished that right pursuant to a
private agreement with APGI. Nothing in the FPA alters the contractual terms of the agreements
discussed herein, which limit Salisbury's rights to bring forth a claim of property damage caused
by the Yadkin Project developments.
(3) The Studies Submitted by Salisbury are Untimely
Attached to its comments, Salisbury submitted the results of sedimentation studies
performed by its contractors. The submission of those studies comes ten months after APGI
submitted its formal application to relicense the Yadkin Project. Salisbury's submission of the
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studies in February of 2007 is not merely belated, but represents a flagrant departure from the
communications-enhanced traditional licensing process that APGI has conducted. The studies
performed by Salisbury and its contractors are essentially responses to APGI's studies on
sedimentation and flooding (which were performed at the request of Salisbury), intended to
dispute or discredit the information in APGI's studies. As such, Salisbury's study results should
have been filed in accordance with the pre- and post-filing processes set forth in Part 4 of the
Commission's regulations, 18 C.F.R. Part 4.
Sections 4.38(b) and (c) of the Commission's regulations, 18 C.F.R. §§ 4.38(b) and (c),
provide for pre-filing consultation study requests and responses to those studies. Salisbury had
an opportunity to (and did)4 provide its own study data in response to APGI's “Sediment Fate
and Transport Study Report,” submitted to the Commission during the pre-filing consultation
process in November of 2005. Salisbury had another opportunity to discuss potential studies and
submit information related thereto during the 60-day period following APGI's filing of the
Yadkin relicensing application. See 18 C.F.R. § 4.32(g). However, Salisbury waited until now,
when the license application is ready for environmental analysis, to submit its most detailed
studies, at a point in the process in which neither the applicant, the other parties nor the
Commission Staff have time or resources to evaluate them on their merits.5
Now, far past the point in the relicensing process when Salisbury's studies would be
timely and appropriate, Salisbury presents these studies that directly conflict with analyses
performed by both APGI and the Commission staff. Given Salisbury's ample opportunity to
perform and present the results of its own studies at multiple points in the relicensing process,
4

See Technical Report: High Rock Dam and High Rock Lake Sedimentation Flooding Effects as Estimated
Using HEC-RAS Modeling, Docket No. P-2197-073 (January 26, 2006).
5
In the short time since it received this latest Salisbury submission, APGI has only had the opportunity for
limited review of the submission by its experts. APGI reserves the right to respond more fully to this material to the
extent necessary at an appropriate time.
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the Commission should not allow Salisbury's untimely studies to alter or impede the course of
this proceeding.
(4) Salisbury's Studies Are Based on Technically Unsound and Unverifiable Data
Among other exhibits, Salisbury filed study reports entitled "Numerical Sedimentation
Investigation, Yadkin River, North Carolina," written by Dr. Ronald Copeland (Salisbury
Comments, Exhibit 1 (“Copeland Report”)), and "High Rock Dam and Sediment Delta Flooding
and Sedimentation Effect (1927-2058)," written by Dr. Martin Doyle (Salisbury Comments,
Exhibit 2 (“Doyle Report”)). As stated above, these study reports present data and conclusions
that conflict with the information provided in studies previously conducted by APGI and the
Commission Staff. See Yadkin Sediment Fate and Transport Report, prepared by Normandeau
Associates, Inc. and PB Power (November 2005) (“Yadkin Sediment Report”); Letter from Mark
Robinson, Director of FERC Office of Energy Projects, to Mr. Qualkenbush, et al. (June 18,
2003) (“June 18, 2003 Letter”).
Salisbury's study reports are lacking in technical merit and rest upon information which
cannot be verified because it is not publicly available.6 The technical inadequacy and resultant
inaccurate conclusions in Salisbury’s study reports are examined in more detail in the attached
affidavits of APGI’s technical consultants.
Among APGI's highly qualified consulting team is David Williams, Ph.D., P.E., National
Technical Director of Water resources for PBS&J, a national engineering firm. Dr. Williams is a
former President of the International Erosion Control Association (IECA), chair of the ASCE
Task Committee on Analysis of Laboratory and Field Sediment Data Accuracy and Availability,
and chair of the ASCE Sedimentation Committee. Dr. Williams is an acknowledged expert on

6

Dr. Copeland's Report states that some of its calculations were done using a proprietary model. Copeland
Report at 8.
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hydraulics and sedimentation and a prolific author in the field. In fact, Dr. Williams recently
authored the new HEC-6 Users' Manual for the United States Corps of Engineers' Hydrologic
Engineering Center and previously wrote the Reservoir Sedimentation Chapter in the U.S. Corps
of Engineering Manual on Sedimentation Investigations. Dr. William's affidavit, which is
attached as Exhibit A, discusses three major areas of error in the Copeland Report, namely that:
(1) the base condition has not been modeled, (2) there are numerical instabilities in the model
that invalidate its results, and (3) Dr. Copeland’s study finds an unusual pattern of bed elevation
changes, which raises other questions about the validity of the model.
As further discussed in Dr. Williams’ affidavit, Dr. Copeland's report comparing current
flow data and sedimentation deposits at current levels to historical levels begins with the
assumption, based on a single reading from a gage that no longer exists, that the Yadkin River
experienced a flow of 121,000 cfs at Salisbury in 1916. The sedimentation model to which the
flow data is applied is highly sensitive to the composition of the sediment that has and continues
to flow down the Yadkin River. Yet, as Dr. Copeland notes, little historical or future data exists
as to sediment composition. Copeland Report at 18-21. To compensate for this lack of data, Dr.
Copeland has used averages and extrapolation to arrive at projected sediment accumulations. Id.
These averages and extrapolations, upon which Dr. Copeland's conclusions are based, do
not account for the amount of sedimentation that may have existed before the High Rock dam
was constructed in 1927 or that would have occurred at Salisbury's facilities had the High Rock
dam not been constructed. Nonetheless, Dr. Copeland essentially concludes that the High Rock
Reservoir has operated to create a "delta" at the confluence of the Yadkin and South Yadkin
Rivers, resulting in the accumulation of sediment that has interfered with Salisbury's water
system operations. Copeland Report at 62-63. While the information underlying Dr. Copeland’s
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conclusion is in some places lacking and in others potentially distorted through extrapolation, his
study suggests that potential error should be accounted for by increasing the margin of safety of
the remedial steps undertaken. This, in turn, results in Dr. Copeland’s suggestion of remediation
measures that are beyond that which could be supported by the data underlying his analysis.
Dr. Doyle’s report also contains serious flaws, as discussed in the affidavit of Paul F.
Shiers, P.E., Vice President/Water Resources Group for PB Power Inc., a unit of the national
construction and engineering firm of Parsons Brinkerhoff. See Exhibit B. Dr. Doyle's report is
not, however, intended to present new information relevant to this proceeding, but rather
“…summarizes several years of studies conducted by Salisbury, [and] is intended to provide
background information and a synthesis of the studies that have been conducted to date." Doyle
Report at 2. In reviewing this "synthesis," in addition to its heavy reliance on data assumptions
interpolated from a topographic map with a resolution inadequate to justify the report's findings,
Mr Shiers identified several areas of concern regarding Dr. Doyle's report.
First, the Doyle Report erroneously identifies the 121,000 cfs number it develops and
uses as the design flood criterion.7 In Section 3.3 of his Report, Dr. Doyle incorrectly states the
location of the gage reading for the 1916 design flood as River Mile 19.4, not River Mile 15.2
which is where the USGS gage that made the reading was actually located. Being further
downstream of where the SRU pump station is located, this gauge measured, in addition to
Yadkin River flows, the outflow from the Grant’s Creek drainage area which intersects below
the confluence of the Yadkin and South Yadkin Rivers. This disparity materially affects Dr.
Doyle's analysis. Moreover, as reported by USGS, the 121,000 cfs flow in 1916 represented a
peak hourly flow. The average daily flow for this 1916 storm event, as reported by USGS, is

7

Because this number was also used by other Salisbury consultants, the fact that it is erroneous likewise
infects and invalidates those other work efforts.
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103,000 cfs. As discussed in Mr. Shiers' affidavit, using USGS peak flow data from Yadkin
College and the correlation factor determined by SRU, the value would be 116,000 cfs. Also,
presenting data in Table 3.1 which was apparently prepared from Yadkin College data for the
1928 to 2004 period, and inserting the recorded Salisbury USGS flow value is misleading.
Contrary to Dr. Doyle's assertion (Doyle Report, Section 8), APGI did not suggest that
the sediment accumulation was not caused by the reservoir. Rather, APGI posited that the flood
elevations in the riverine section of the Yadkin River at the Salisbury pump station, as defined by
Salisbury, are caused at least in part by the natural constrictions created by channel geometry and
bends in the river, conditions which pre-dated construction of High Rock Dam. APGI has also
presented evidence that other manmade impediments in the river, including railroad and
interstate bridges, are contributing to flooding in the vicinity of the pump station. Furthermore,
Dr. Doyle's analysis fails to provide substantiation for its assumption that in the late 1800’s and
early 1920’s, when sediment was determined to be a problem and subsequently reached its peak,
the Yadkin River, one of most heavily sediment laden rivers in the eastern United States (USGS
Robert Meade, 1982), was in approximate geomorphic equilibrium (Doyle Report, Section 3)
before High Rock was constructed, or to provide any data demonstrating that it would have
remained so.
Finally, although Section 3.4 of Dr. Doyle's report indicates that the Grants Creek Waste
Treatment Facility plant, which was constructed long after High Rock Dam was built, suffers
flood damage at El. 634 USGS datum when concrete structures at the plant are overtopped, it
fails to note that APGI retains flood rights at the facility location to El. 638.9 USGS datum. It is
apparent that Salisbury failed to give adequate consideration to flood design criteria when the
facility was constructed.
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Once again, the study reports submitted by Salisbury also conflict with earlier studies by
both APGI and FERC Staff. These earlier studies demonstrate that the operation of High Rock
Reservoir has only a de minimis effect on flooding at the confluence of the Yadkin and South
Yadkin Rivers. See June 18, 2003 Letter (“The hydraulic model study conducted by staff
indicated that during the high flood events of March 18-22, 2003, High Rock Reservoir operation
would not have had a significant influence on the water surface elevation at the confluence of the
Yadkin and South Yadkin Rivers"); Yadkin Sediment Report at iv and Appendix E-3.
Salisbury's reports do not establish how or why they are more credible than the studies
performed by both APGI and the Commission Staff. Further, they are based in part on
information that is not publicly available and so cannot be evaluated upon all of the supporting
information. Finally, none of the characterizations of information set forth in Salisbury's study
reports have been made publicly available for scrutiny or comment. Thus, Salisbury's studies
should not be accorded credibility at this late date in the proceeding.
(5) Salisbury’s Studies Are Based on a False Assumption of APGI’s Liability
None of the sedimentation studies relied upon in Salisbury’s reports account for the
amount of sedimentation that would have occurred in the absence of the High Rock Dam. The
studies rely upon incomplete, unverifiable, and sometimes publicly unavailable information to
predict a relatively exact calculation of potential flooding effects on Salisbury’s facilities within
the year 2058. At bottom, it is apparent that Salisbury’s studies begin with the false conception
that the sedimentation they purport to investigate was all caused by the presence of the High
Rock Dam. The studies thus set out to establish the degree of projected accumulations of
sediment that Salisbury assumes were and will be attributable to the Yadkin Project.
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The fact remains that none of the studies that Salisbury has commissioned account for the
fact that accumulated sediment existed in what is now the upper reaches of High Rock Reservoir
before the High Rock Dam was constructed. Nor do the studies account for the likelihood that
some additional sediment accumulation may have occurred in the intervening years, even if High
Rock Dam never had been constructed. Moreover, APGI has no control over and no
responsibility for the fact that suspended sediment is carried in the waters of the Yadkin River as
it enters the project. It is known that sedimentation transport, as well as flooding at the
confluence of the Yadkin and South Yadkin Rivers, are natural features of this watershed. These
facts are recognized in the separately conducted reports of the Commission Staff and APGI. See
June 18, 2003 Letter (referencing report on Yadkin River flooding events performed by
Commission Staff); Yadkin Sediment Report. Yet they are continually ignored in the outcomes
predicted in Salisbury’s studies and technical reports. Thus, Salisbury's studies do not provide a
reliable basis for the development of environmental reviews related to potential sedimentation
and flooding impacts.

E. Duke Energy
On February 16, 2007, Duke Energy Carolinas, LLC ("Duke") submitted a motion to
intervene in the relicensing proceeding followed by a February 22, 2007 letter commenting on
SD-1. Duke was a party to the consultation meetings and negotiations Protocol of the Yadkin
Project relicensing proceeding since December 2004 and was an active participant in settlement
discussions related to the Yadkin Project relicensing until it declined to join APGI's AIP.
Duke's interest in this proceeding relates to its ownership and operation of the four-unit, coalfired, 369 MW Buck Steam Station ("Buck") located on the reservoir of the High Rock
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Development, which uses the water from the High Rock Reservoir for condenser cooling and
other processes.
In its February submissions, Duke stated, as it has in previous filings, that its ability to
operate Buck is directly affected by APGI's operation of the High Rock Development, including
the decisions APGI makes concerning the release of minimum flows and reservoir drawdowns.
Duke Intervention at 2; Duke Comments at 1. Specifically, Duke asserts that when the reservoir
is drawn down 10 feet or more, Buck begins to experience operational problems. Duke
Comments at 2. In its August 25, 2006 letter to FERC, Duke explained:
The National Pollutant Discharge Elimination system ("NPDES") permit for Buck
explicitly states that when High Rock Lake is drawn down 10 feet or greater, as
measured at the Buck site, Buck shall use no more than two-thirds (2/3) of the
stream flow for condenser cooling and Buck shall ensure that the minimum
unheated daily average stream flow does not fall below one-third (1/3) of the 7day, 10-year low flow (7q10). During periods of low inflow to the High Rock
Development, this requirement can restrict or shut down the output of Buck.
Letter from John A. Whittaker, IV, Docket No P-2197-073, at 2 (August 25, 2006).
However, the NPDES permits are issued by the North Carolina Department of the
Environment and Natural Resources ("NC DENR") under the NPDES permitting program.8 The
temperature sensitivity and streamflow limits of the NPDES permit appear to be linked to the
fact that Duke's Buck Steam facility operates without cooling towers, which is increasingly
unusual in this day and age.9 Thus, although Duke has not installed cooling towers at its
facility, it seeks consideration of drawdown limitations to accommodate a less efficient10 water
usage associated with its once-through cooling system. To the extent that Duke seeks to limit

8

NC DENR is the Section 401 permitting agency as well.
During the drought of 2002, Duke did temporarily install cooling towers at the Buck Steam facility, but
removed them once the drought was over.
10
Efficient as measured by the quantity of the water withdrawn from the reservoir.
9
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reservoir drawdowns to accommodate a questionable environmental use of the Yadkin waters
through this process, it is asking the Commission to act inconsistent with the FPA.
Moreover, it is not clear that Duke's problems are of a major order. The impact that Duke
is describing is when High Rock Reservoir is down 10 feet or more, and under the terms
proposed for the new license, that would only occur either (1) in the winter (i.e. November
through March); or (2) in a major drought such as that of 2002. Streamflow during November
through March is generally fairly good because that is when most of the precipitation and
resultant streamflow occurs, and moreover, the demand for electricity is generally lower during
that period. Major droughts are at their worst in the summer, which is when demand for
electricity is at its peak, and it is understandable that Duke would be concerned under drought
conditions that the Low Inflow Protocol ("LIP") might not rank the needs of the Buck Steam
facility as high as the needs of municipal water and sewer utilities, for example. But, fortunately,
extreme droughts are rare. In any event, outside of its own parochial needs, Duke has offered no
basis for rejecting the careful, balanced decision making reflected in the LIP.
Additionally, in its February 22, 2007 submission, Duke specifically commented on both
SD-1 and APGI's response to AIR #10. In reference to the scoping document, Duke requested
that the impact of the High Rock Lake development on Buck be thoroughly assessed in the EIS
as outlined in Sections 5.2.2 and 5.2.8. Duke Comments, at 2.
As to Duke's comments on APGI's response to AIR #10, Duke raised three issues. First,
Duke noted that the modeling results submitted by APGI show that with the 30-year sediment
and water withdrawal projections included in the analysis, the total number of days that the water
elevations in High Rock Lake are more than 10 feet below full pond elevation increases
significantly compared to the modeling results without the growth in sediment fill and water
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withdrawal use. Thus, Duke states that the new license conditions should be designed to keep
the number of day that High Rock Lake is drawn down 10 feet or more below full pond elevation
to a minimum under the most extreme drought conditions. Duke requested that the Commission
evaluate the means to accomplish this in the EIS. However, consideration of such issues in the
context of environmental analysis would be inappropriate since, in effect, Duke is arguing the
terms of its existing NPDES permit should control the Commission's decision making under the
Federal Power Act, a contention for which there is no legal basis.
Second, Duke stated that as the modeling results filed by APGI do not account for
additional growth in sediment fill and water withdrawals for periods beyond 30 years in the new
license term, the Commission, in preparing the EIS, should ensure that the water quantity
modeling is revised to account for the potential of a 50 year license term and reflect 50 years of
hydrology, future sediment fill, and water withdrawals. APGI clarifies that in its AIR #10, the
Commission only required APGI to do a thirty year model. Further, Duke has provided no
evidence that the 30 year model is insufficient for the Commission to make appropriate
determinations.
Finally, Duke commented that the Commission should not include any model run results
in the EIS that do not include projected water withdrawals associated with power plant cooling.
Duke asserts that as the Yadkin River is a major water source in the Carolinas and is projected to
be used by Duke as a source of future power plant cooling water during the next 50 years, any
model runs that do not include projected power plant cooling water use is not conservative.
Duke believes the geographic scope of the EIS (SD-1 5.1.1) encompasses such upstream uses.
However, the purpose of the EIS is to consider the range of reasonable outcomes from an
environmental perspective. Over the next 50 years, water withdrawals associated with power
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plant cooling may significantly decrease in the event, for example, Duke constructs water
cooling towers at Buck to make more efficient use of Yadkin waters. Further, studies that
consider the possibility that Duke will not receive future permits to make large water
withdrawals provide a more complete picture. As stated in APGI's response to AIR # 10,
… the total of all projected increases in net withdrawals upstream of High Rock
Dam is 138 cfs. Most of the projected net withdrawals are in the range of 3 cfs to
25 cfs, volumes that are small relative to the Yadkin River flows for all but the
most severe of drought conditions such as those experienced during the 2001
through 2002 drought. The single future withdrawal that stands out, however, is
an incremental 120 cfs consumptive withdrawal projected by Duke Power
Company (Duke), between 2008 and 2038. With regard to the "reasonableness"
of this projected consumptive withdrawal, it appears to be a very large withdrawal
even for a large thermal electric power generation facility with closed loop
evaporative condenser cooling, perhaps representing several thousand megawatts.
APGI cannot predict whether Duke actually would be granted the right to operate
plants that withdraw that volume of water upstream of the Yadkin Project during
drought periods in which the inflows into High Rock Reservoir are on the order of
only a few hundred cfs (which was the case in the summer of 2002). Given that,
APGI has provided the depth, frequency, and duration data requested to illustrate
the incremental effects of sedimentation and withdrawals, with and without the
Duke 120 cfs projection.
Responses to Federal Energy Regulatory Commission's September 14, 2006 and November 22,
2006 Additional Information Requests, at 11, Docket No. P-2197-073 (December 13, 2006).

F. SaveHighRockLake.org
In its letter dated February 26, 2007, SaveHighRockLake.org (“SaveHighRock”)
submitted comments asking FERC to consider the following modifications to the RSA: (1) the
license term be limited to 30 years; (2) APGI should be required to improve safety signage at
High Rock Lake as recommended in Safety Signage at Hydropower Projects on the hydroelectric
page of FERC's website and provide lighted hazard buoys at all bridges as well as anywhere a
marked hazard exists more than 200 feet from the nearest shoreline; and (3) the operating guide
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for High Rock Lake be modified to limit drawdowns to no more than 6 feet below full pond.
SaveHighRock Comments at 5-6.
SaveHighRock believes that the license term should be limited to 30 years because
APGI's 44% projected population increase by 2030, which was provided in Section 5.5 of the
Recreational Use Survey, indicates the need to reevaluate the impact of the operation of the
project much sooner than the year 2058. SaveHighRock Comments at 5-6. However, beyond that
bare assertion, SaveHighRock provides no specifics or evidence that the present relicensing
process is inadequate to permit a license longer than 30 years.
SaveHighRock’s proposed modification to improve signage and provide buoys has no
apparent connection to the contents of the SD-1. Under the terms of the Yadkin Project license,
APGI must allow public access for recreational purposes to project waters and adjacent lands and
may restrict access as necessary to protect the public and property. The courts of North Carolina
have found that the Yadkin Project license itself does not, however, create a duty of care to those
who would use it for recreational purposes. See Croker v. Yadkin, Inc., 130 N.C. App. 64, 69,
502 S.E.2d 404, 408 (1998). APGI has been and will continue to be in compliance with Part 12
of the Commission's regulations on project safety. Those regulations, particularly 18 C.F.R. §
12.4, delegate to the Regional Engineer the responsibility to oversee the protection of life, health
and property in the operation of hydroelectric projects. To the extent that SaveHighRock is
advocating that the company do more than Part 12 requires, it is beyond the scope of this
relicensing proceeding.11
SaveHighRock also wants the Commission to modify the operating guide for High Rock
Lake to limit drawdowns to no more than 6 feet below full pond during the period from Nov. 1 to

11

APGI does note that, as part of the RSA process, it agreed to provide $2,500 annually to the NCWRC to enhance
NCWRC's ability to improve signage and provide buoys.
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March 1 and to remove the provisions that allow withdrawals from High Rock Lake at a rate as
high as 30% above the project discharges. SaveHighRock Comments at 6-7. In support of this
proposal SaveHighRock asserts there is no scientific study data generated as part of the
relicensing process to document the need or recreational or environmental benefit of a 10 foot
winter drawdown. SaveHighRock Comments at 7
However, there is ample evidence in the record that APGI's water level proposal will
provide significant environmental, recreational and aesthetic resource enhancement. See
Application for License, Yadkin Hydroelectric Project (FERC No. 2197) at, e.g., E.3.6.1,
E.3.6.2, Exhibit B.2, Exhibit B.6, Exhibit E.2.7, and Appendix E-4 (April 25, 2006).
Maintaining reservoir water levels within 4 ft of full April 1 – October 31 enhances fish and
wildlife access to a portion of the high quality habitat located within the upper 6 ft of the
reservoir during a three month longer period each year. The operating curve calls for raising the
water levels in High Rock six weeks earlier in the spring than under the existing license to
provide spawning fish with earlier and better access to high quality spawning habitats.
Maintaining the reservoir within 4 ft of full for six weeks longer than under the existing license
in the late summer and fall will enable juvenile fish to remain in the high quality habitats for
much longer, allowing them to grow larger and making them less vulnerable to predation.
Maintaining the reservoir within 4 ft of full between April 1 and October 31 also extends the
potential growing season for submerged and emergent wetland vegetation, allowing more
vegetation to become established and to be maintained in the reservoir, and enhancing aquatic
habitat availability.
Maintaining the reservoir within 4 ft of full also enhances conditions for recreational
boating during the peak of the recreation season and significantly improves the opportunity for
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recreation on the reservoir by three additional months each year. It also improves reservoir area
availability for use by fishermen and boaters in the early spring and fall, along with opportunities
for recreation on the reservoir during the fall foliage season.
Further, limiting the winter drawdown to a maximum of 10 ft below full will also provide
significant enhancements. Limiting the drawdown to 10 ft will protect a greater portion of the
reservoir littoral zone from the effects of desiccation and freezing and will enable more
organisms and plants to establish themselves in the reservoir. Limiting the winter drawdown
will enhance the ability for reservoir refill each spring in time for fish spawning season and the
prime spring fishing season. Limiting the winter drawdown to 10 ft will also prevent dewatering
of significant areas of the reservoir bottom and so should help to reduce related problems such as
sediment re-suspension. The limited winter drawdown will also help to improve the scenic
quality of the reservoir during the late fall and winter.
SaveHighRock also states that with an average depth of 16 feet drawdowns in excess of 6
feet present significant hazards to recreational boating and effectively make all of the nearly
2800 piers unusable and dangerous. SaveHighRock Comments at 7. Since historic Shoreline
Management Plan provisions required an eight foot depth at full pond in order to qualify for a
permit to construct a pier, thereby assuring at least 2 feet of water during a 6 foot drawdown, the
assertion regarding existing piers is patently false. There are boating hazards during draw down
periods, as is true of any storage reservoir of any size that is also used for recreational boating,
which is why the primary responsibility for boating safety has to fall on the boat operator. But
the major point is that the 10-foot draw downs are being proposed for the winter, November
through March, when there are far fewer boaters in any event. Finally, the record shows that in
the more than 75-year history of High Rock Reservoir, during most of which winter draw downs
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exceeded 10 feet, hazards to recreational boaters during November through March have not been
a pressing issue.
SaveHighRock also attempts to support its recommendation to limit drawdowns by
asserting that modeling runs performed as part of relicensing negotiations documented that
operating High Rock Lake at 3-6 ft drawdown would result in only minor generation losses to
APGI. SaveHighRock Comments at 7. The characterization of these losses as “minor” reflects
the narrow point of view of SaveHighRock. APGI, recognizing the project purpose for
hydroelectric generation and considering the generation losses it will already be experiencing
under the new license, does not agree with this characterization as minor.
Finally, SaveHighRock argues that the High Rock Development contributes nothing
economically to the surrounding communities, SaveHighRock Comments at 7, an argument at
odds with the various apparent recreation businesses located around the reservoir and the
property values that depend on the reservoir's proximity. See Application for License, Yadkin
Hydroelectric Project (FERC No. 2197) at Appendix E-20 and Appendix H-1 (April 25, 2006).

G. City of Rockingham
The City of Rockingham ("Rockingham") submitted a Motion to Intervene and Scoping
Comments ("Rockingham Comments") on February 26, 2007. Rockingham has been a
participant throughout the Yadkin relicensing process as a member of the Pee Dee River
Coalition, and as such, has a continuing interest in these proceedings. Accordingly, APGI does
not oppose Rockingham's intervention. Rockingham notes that its primary interest is in the
operations of the Yadkin-Pee Dee project, but asserts that it has an interest in the Yadkin

28

relicensing with respect to the Yadkin Project's cumulative impacts on the recreation and fish
and wildlife resources of the Pee Dee River. Rockingham Comments at 3.
Among other requests and comments primarily related to the Yadkin-Pee Dee project,
Rockingham requests that the Commission convene a technical conference to "systematically
discuss disputes about scientific data or method[s]" before publishing a Draft EIS. Rockingham
Comments at 4. Further, Rockingham asserts that the Commission Staff should analyze whether
APGI and PE coordinate operations under written agreements or standard practices; what the
operating agreements with Duke Power require; and how the companies' new licenses may
enhance coordination to benefit developmental and non-developmental uses. Rockingham
Comments at 9.
APGI does not oppose Rockingham's request to convene a technical conference provided
that doing so would not encumber the schedule or delay the orderly process that the Commission
has outlined for this proceeding. To the extent that it relates to headwater benefits issues,
Rockingham's request that the FERC Staff analyze project coordination is outside the scope of
this relicensing proceeding. However, by law the new licenses will make provision for such
arrangements and APGI and PE have already had preliminary discussions on the subject.
Moreover, in fact, APGI and PE have coordinated operations on the watershed for many years
under their respective existing licenses, including during the drought of 2002. Each has
participated in the relicensing proceeding of the other with regard to common flow and
environmental issues. APGI has addressed operating issues with respect to Duke Power in its
response to Duke's comments, above.
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H. Sandhills Rod and Gun Club
The Sandhills Rod and Gun Club ("Club") submitted a Motion to Intervene on February
26, 2007. While the Club noted that its primary interest is in the operations of the Yadkin-Pee
Dee project, it intervened in the Yadkin River Project relicensing in order to address the
cumulative impacts of both projects on the recreational and fish and wildlife resources of the
Yadkin and Pee Dee Rivers. Club Intervention at 2. However, the Club's intervention does not
address any specifics related to the APGI's project. Rather, the Club only addresses the impacts
of drawdowns by PE's Tillery Plant on recreation and fish life. Club Intervention at 2.
Accordingly, APGI does not oppose the Club's intervention.

I. Carolina Sand
In a letter dated February 21, 2007 Carolina Sand, Inc., a business dealing with
sedimentation, submitted comments concerning sediment problems in High Rock Lake.
Carolina Sand asserted that the negative impacts of water depth and capacity on recreation and
aquatic life is due to sedimentation. Carolina Sand Comments at 1. Specifically, Carolina Sand
maintained, "sediment studies and modeling that has been done shows that the real problem is,
hundreds of thousands of tons of sediments from up stream, have displaced much of the water[.]"
Id.
On this basis, Carolina Sand asserted that APGI should be required to remove sediment
to improve water depth and capacity. Carolina Sand Comments at 2. It proposed that the
Shoreline Management Program be amended to provide that certain areas along the lake be
designated specifically for sediment removal to help with the maintenance of the water levels in

30

the lake. Id. Carolina Sand, which currently conducts sand mining in the High Rock Reservoir,
also noted that it has already recommended a few such sites to APGI. Id.
It appears that Carolina Sand's interest in this proceeding is purely pecuniary. By
requiring APGI to remove sediment from High Rock Lake, Carolina Sand hopes to grow its
business dealing with removal of sedimentation. However, it is uncontested that APGI does not
cause sedimentary matter to flow into the project and there exists no simple or economic means
to prevent that from occurring. Thus, there is no legal basis to saddle APGI with the expense of
removing sediment it does not cause.12 Moreover, the fact that any license condition requiring
APGI to remove sediment in or around the project area could stand to financially benefit
Carolina Sand undermines the credibility of its assertions regarding sedimentation.

J. Stanly County and Individual County Residents
On February 26, 2007, Stanly County filed comments on the SD-1 and scoping meetings,
styled "Scoping Comments of Stanly County and Request for Additional Information from
Licensee" ("Stanly County Comments"). Supporting Stanly County's positions taken in its
comments and in its previous communications in this proceeding, a few of Stanly County
residents signed and submitted a form letter (“Stanly County Resident Form Letters”) urging the
Commission to reject APGI's license application on the basis of purported environmental
contamination and losses to the local economy.13 In addition, North Carolina Senator William
Purcell and Representative David Almond submitted letters, both dated February 20, 2007,

12

A brief survey of Commission precedent revealed no cases of licensees being directed to remove sediment
that they did not cause.
13
Form letters were filed by: Alex Cousins, Ashley Hightower, Cody Myrick, Daniel Barringer, David
Beaver, Donna Pleasant, Donnie Swaringen, Dustin Poplin, Elizabeth Hill, Joseph and Karen Korzelius, Kristen
Laton, Lindsay Smith, Martha Hughes, Martha Sullivan, Michael Laton, Natalie Almond, Robbie Walters and Sarah
Bivins.
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requesting that the Commission delay these proceedings while the concerns raised by Stanly
County are resolved.
Stanly County's comments, and the form letter submitted by a few county residents, urge
the Commission to act to address allegations of environmental contamination in and around the
project area that Stanly County and the form letter signatories attribute to past activities at the
Badin Works aluminum smelter owned by APGI's corporate parent, Alcoa Inc. Stanly County
Comments at 9-27; Stanly County Resident Form Letters. Stanly County and the residents that
submitted form letters also urge the Commission to analyze, as part of the Yadkin relicensing,
ways in which the Yadkin Project can be used to support local job creation to replace local job
force reductions that resulted from the Badin Works curtailment. Stanly County Comments at
27-34; Stanly County Resident Form Letters. Stanly County suggests that the Commission
consider federal takeover of the Yadkin Project, despite the Commission Staff's preliminary
rejection or—and the lack of any basis for—that alternative. Stanly County Comments at 34-35.
The issues regarding contamination from Badin Works and workforce reductions raised
in Stanly County's comments and the form letter deal with matters that, while important, are
separate from the licensing of the Yadkin Project. This fact has been pointed out by APGI
repeatedly during scoping meeting[s] and in response letters to Stanly County. See Letter from
Gene Ellis to Tony Dennis, Chairman, Stanly County Commission, dated February 22, 2007
("February 22 Letter"). Part I of the FPA empowers the Commission to issue licenses for
hydroelectric projects for the development, transmission, and utilization of power. 18 U.S.C. §
797(e). The FPA does not, however, contemplate the Commission making determinations
relating to the issuance of a new license that are based on the presence of industrial
contamination not located within the hydroelectric project or employment at other non-project
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industrial operations. These issues are fundamentally outside of the purview of this licensing
proceeding.
To the extent that Stanly County may have raised environmental issues that are within the
scope of this proceeding, APGI has already addressed those issues. In communications with
APGI and at the January scoping meetings held by the Commission, Stanly County made
statements about certain solid waste management sites related to Alcoa’s Badin Works aluminum
smelter and the need for Commission action with respect to those sites. Following the scoping
meetings, APGI verified the location of known waste management sites in Stanly County,
confirming that there are no such waste sites in Stanly County within the project boundary, nor
do any sites outside of, but in proximity to, the project boundary have an adverse impact on
Project lands or waters. APGI so informed Stanly County of this confirmation in the February
22 Letter.
As stated in its February 22 Letter to Stanly County, APGI remains willing to discuss
with Stanly County matters related to the management of waste management sites outside of this
relicensing process. Further, as communicated to Stanly County many times, APGI has been
working with the appropriate state agencies, in accordance with applicable regulatory
requirements, to address these waste management sites. However, this relicensing process
should not be impeded, and the Commission's resources should not be unduly burdened, by the
issues raised by Stanly County that are not within the scope of the proceeding to relicense the
Yadkin Project.
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K. Ronnie Qualkenbush
Mr. Ronnie Lee Qualkenbush submitted "Comments [on the] Scoping Meetings" and a
"Protest [of] the Re-Licensing" ("Qualkenbush Comments") on February 18, 2007. Mr.
Qualkenbush's filing did not explicitly discuss scoping issues pertaining to the SD-1 or the
scoping meetings, but rather restated his concerns regarding flooding, APGI operating
procedures, and sedimentation in the Yadkin River. These concerns have been raised by Mr.
Qualkenbush previously in this docket and have likewise been addressed on numerous occasions
by APGI. See, e.g., Response of Alcoa Power Generating Inc. in Opposition to Additional Study
Requests of Duke Power Company LLC, The City of Salisbury, North Carolina,
SaveHighRockLake.org and Mr. Ronnie Lee Qualkenbush, Docket No. P-2197-073 (June 18,
2006); Response of Alcoa Power Generating Inc. to Pleading of Ronnie Lee Qualkenbush
Captioned As "Complaint," Docket No. P-2197-000 (Aug. 26, 2003). The Commission has also
expended considerable effort in responding to the concerns previously raised by Mr.
Qualkenbush and reiterated in his February 18, 2007 filing. See, e.g., Letter from Charles Cover,
P.E., FERC Engineering and Jurisdiction Branch, to Mr. Qualkenbush, Docket No. P-2197-066
(Oct. 3, 2003); Letter from Mark Robinson, Director of FERC Office of Energy Projects, to Mr.
Qualkenbush, et al. (June 18, 2003); Alcoa Power Generating Inc., 92 FERC ¶ 62,029 (2000);
Alcoa Power Generating Inc., 93 FERC ¶ 61,152 (2000).
In support of the concerns raised in his filing, Mr. Qualkenbush makes numerous
references to North Carolina law, common law, and the public trust doctrine. Whatever their
validity in other contexts, which APGI does not concede, it is apparent that these references have
no relevance to any legitimate issue with respect to the SD-1.
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III. Conclusion
APGI appreciates the continued involvement of the participants that submitted comments
and requests to intervene in this proceeding. It is APGI’s hope and intention that the SD-1 and
scoping meetings, together with the comments received in response, will enable the Commission
Staff to engage in a meaningful and comprehensive environmental review of the Yadkin Project
relicensing. APGI intends to address many of the environmental issues that have been raised
earlier in the relicensing process through the submission of an RSA that could become the basis
for a new Yadkin Project license. In addition, APGI will continue to work with federal and state
agencies to address fish passage through an agreement that will fulfill the purposes of sections 10
and 18 of the FPA. APGI asks that, together with this Consolidated Answer, the Commission
carefully evaluate the comments submitted in response to the SD-1 and scoping meetings to
ensure that the issues identified therein are relevant and meaningfully aid in determining the
scope of environmental review for the Yadkin Project relicensing.

Respectfully submitted,
/S/
David R. Poe (dpoe@llgm.com)
D. Randall Benn (dbenn@llgm.com)
Ahren S. Tryon (atryon@llgm.com
Shamai Elstein (selstein@llgm.com)
LeBoeuf, Lamb, Greene & MacRae LLP
1875 Connecticut Avenue, NW
Washington, DC 20009
(202) 986-8000
Counsel for Alcoa Power Generating Inc.
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Alcoa Power Generating Inc.
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Project No.

2197-073

AFFIDAVIT OF DAVID T. WILLIAMS, Ph.D., P.E.
I am David T. Williams, Ph.D., P.E., CPESC, P.H., D.WRE, National Technical Director
of Water Resources for PBS&J, a national engineering firm. My areas of professional expertise
related to this affidavit are hydraulic modeling, sediment transport mechanics, sediment transport
modeling, reservoir sedimentation analysis, and watershed sediment yield analysis. My
curriculum vitae is attached as Exhibit 1 and my references that establish my expertise with
regard to the issues addressed in this affidavit are attached as Exhibit 2.

I have read and begun a preliminary analysis of “Numerical Sedimentation Investigation,
Yadkin River, North Carolina,” by Dr. Ronald R. Copeland, which is Exhibit 1 of the February
23, 2007 filing by the City of Salisbury entitled "City of Salisbury Scoping Comments and
Response to Commission Request for Study Results." I have identified three major areas of
concern in the analyses presented in this document. These concerns are fundamental, thus
invalidating the results of the study which in turn directly invalidate the conclusions of the
report. In addition, to the extent that conclusions of other reports in the Salisbury filing, in
particular Exhibit 2 by Dr. Martin Doyle, are based upon flawed results of the Copeland study,
those conclusions are likewise invalid, but I do not directly address the Doyle report here. My
major concerns with the Copeland study are grouped under three captions: "Base Condition Has

Not Been Modeled"; "Numerical Instabilities in the Sediment Transport Model"; and "Unusual
Bed Elevation Changes," and are as follows:

Base Condition Has Not Been Modeled
1.

To evaluate the effects of a project such as the impoundment of High Rock Reservoir, a

determination of what would have happened if the project had not been built is required. This is
termed as a "base condition." A comparison of the “with the project” and “without the project"
results, from 1928 to the present and beyond, would then give a true picture of the sediment
impact of High Rock Reservoir.

2.

This is a fundamental modeling procedure that should have been performed by Salisbury.

This type of analysis is also recommended by the U.S Army Corps of Engineers (USCOE)
document, “Sedimentation Investigations of Rivers and Reservoirs, EM 1110-2-4000” in Section
4.3, which is as follows:

The impact of the project on stream system morphology should not be determined by
comparing a static condition of the stream system, as depicted by either current or
historical behavior, to a "future condition with the proposed project in operation". A
more appropriate measure of impact is to compare the "stream system with project" to a
"future base condition." The future base condition is determined by forecasting the
stream system without the proposed project, i.e., a "no-action condition." The "with
project forecase" is made for a period equal to the project life. The "no-action forecast"
should be made for the same period of time and should contain all future changes in land
use, water yield, sediment yield, stream hydraulics and basin hydrology except those
associated with the project.

3.

In addition, USCOE document, “River Hydraulics, EM 1110-2-1416” in Section 7.10,

states:
“The most appropriate use of a movable bed simulation is to compare an
alternative plan of action with a base condition.
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a. The base test. In most cases the base conditions is the simulation
behavior of a river under a “no action future.” In a reservoir study, for example,
the base test would calculate the behavior of the river, both upstream and
downstream of the proposed dam site, without the dam in place.”
4.

Taken together, the USCOE documents clearly point out that a “no action forecast”

should have been made; however, in this case, this would be a “hindcast” since the Yadkin
project was in existence at the time of analysis.

5.

Salisbury made projections into the year 2058 with High Rock Reservoir in place, but no

predictions were made of what would have happened up to year 2058 if the Reservoir had not
been in existence. The curriculum vitae of Salisbury's lead consultant, Dr. Copeland, indicates
that he was a contributor to the development of EM 1110-2-400 (see item 2 above) and therefore
is aware that a “no project” condition simulation is needed to fully assess the project effects.

Numerical Instabilities in the Sediment Transport Model
6.

Sediment transport numerical simulations must be carefully examined to assure that the

results are truly representative of the “real” world and not the result of computation errors.
Computational errors commonly occur due to numerical instabilities. Indicators of numerical
instabilities in a sedimentation model simulation are oscillations in the bed elevation changes at
any cross section when plotted over time and oscillation in the bed elevation changes of cross
sections of a river reach, at any given time, when plotted over channel distance. If any of these
conditions exist in the simulation, the subsequent results are merely artifacts of the numerical
instabilities and therefore most likely not representative of the “real world.”

7.

I began my analysis by trying to duplicate Dr. Copeland's model calculations. The HEC-

6T model data sets that were submitted by Salisbury were executed using the HEC-6T version

3

that PBS&J purchased in 2006 from Mobile Boundary Hydraulics, Dr. Copeland's firm. The
execution of this data produced essentially the same output for all runs (also submitted) with
very minor differences that were in the order of 0.1 feet or less. The differences between my
calculations and those of Dr. Copeland can be attributed to the slightly different versions of
HEC-6T we used; therefore, the results of my analysis and Dr. Copeland’s analysis should
essentially be the same. The input data sets developed by Dr. Copeland were then modified to
output the bed elevation changes at every computational time step. By contrast, the model
submitted by Salisbury provided calculations of such bed changes on a much more infrequent
basis.

8.

Figure 1 (attached as Exhibit 3) shows the bed elevation change over time for selected

cross sections. Note that cross section 19.4 of river segment 1, which is near Salisbury's water
intake structure, shows bed elevation change oscillations ranging from 0 feet to about 10 feet at
approximate cyclic intervals. Small oscillations can be expected in numerical simulations, but
note that in this instance, the oscillation range is as large as the overall change that is blamed for
causing inundation of the water intake structure.

9.

Figure 3 (attached as Exhibit 5) shows the bed elevation change over time for selected

cross sections for segment 2. Note that cross section 19.42 at approximately day 22,000 of the
simulation shows oscillations ranging from -2 feet to 5 feet on a cyclic basis also. Figure 4
shows this oscillation in detail. Note that the oscillations are fairly regular and have almost the
same amplitude. Also note that these oscillations are not caused by high discharges but by
numerical instability since they are not in phase with each other.
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10.

The characteristics of the bed elevation oscillations shown in Figures 1, 3, and 4 (attached

as Exhibit 6) are evidence of numerical instabilities in the model and therefore invalidate the
results. Since the results at these locations are not dependable, they also cast doubt on the
validity of the results at other locations since all the locations, both upstream and downstream,
are influenced by each other through hydraulics and sediment transport phenomenon.

Unusual Bed Elevation Changes
11.

Figure 2 (attached as Exhibit 4) shows the bed elevation change for cross section 19.4 for

the first 500 days of simulation. At approximately day 370, a large flood occurred (discharge is
shown in blue with the scale on the right side), resulting in a very large increase in bed elevation
of 4 feet (from bed elevation change 8 feet to 12 feet) and when the flood receded, the bed
elevation went down 7 feet (from bed elevation change 12 feet to 5 feet). Such a dynamic bed
response is highly unusual for a reservoir, especially in such a short timeframe as 50 days.

12.

Figure 3 also shows scour at cross section 19.8 of almost 5 feet just a few days into the

simulation. However, at cross section 19.42, which is only 0.38 miles downstream of 19.8, it
shows deposition of almost 3 feet. This results in a bed elevation difference of almost 8 feet over
a distance of only 2,000 feet. Such bed changes (both in magnitude and steepness over a short
distance) at the beginning of a simulation are looked upon by modelers as suspicious and are
indicative of numerical instabilities. Furthermore, it is hard to conceive that the High Rock
Reservoir would cause 5 feet of scour at cross section 19.8 and then cause it to deposit at cross
section 19.42.
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13.

Given the short time available for examination of the study, detailed descriptions of other

concerns or questionable modeling practices are not discussed in full detail in this affidavit.
Some of those concerns or practices which should be analyzed include:

(a)

Sensitivity of deposition parameters for silt and clay;

(b)
Sensitivity of the proportioning of silts and clays to both total inflowing
load and between the two;
(c)
The basis for using the 1980 inflowing sediment load for projection to the
year 2058. Land management practices, which affect the inflowing load, should change
for the better in the future; and
(d)
Sensitivity of different assumptions for determining the model geometry
in 1928. The 1929 geometry from the High Rock Dam to about 19.4 miles upstream is
not detailed and is subject to considerable conjecture.
The inflowing load (items a, b and c above) has the greatest uncertainty in the model
assumptions as pointed out in page 32, paragraph 2 of the report. This also greatly impacts the
result and therefore must be examined very thoroughly.

14.

In conclusion, three major concerns related to the results of the sediment transport

modeling have been presented. These major concerns, in conjunction with other itemized
concerns, completely invalidate the results of the modeling effort. Since the results are invalid,
the conclusions in the Salisbury filing based upon the flawed results are also invalid.
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AFFIDAVIT OF PAUL F. SHIERS, P.E.
I am Paul F. Shiers, P.E., Vice President/Water Resources Group for PB Power, a unit of
the national construction and engineering firm of Parsons Brinkerhoff. My areas of professional
expertise related to this affidavit are civil engineering, hydraulic engineering, and hydraulic
modeling and sediment. My curriculum vitae is attached as Exhibit 1.

I have read and begun a preliminary analysis of the February 23, 2007 filing by the City
of Salisbury entitled "City of Salisbury Scoping Comments and Response to Commission
Request for Study Results" with a particular focus on the work of Dr. Martin Doyle, which is
attached to the filing as Exhibit 2 and titled “High Rock Dam and Sediment Delta Flooding and
Sedimentation Effects (1927-2058) on City of Salisbury Critical Infrastructure.” I have
identified four major areas of concern in the analyses presented in this document, which are as
follows:

1.

The Doyle report relies heavily on data assumptions interpolated from topographic map

with no better vertical accuracy than +/- 2.5 ft (as discussed in Appendix E-3 of the Yadkin FLA)
above elevation 630 Yadkin Datum and +/- 5 ft below elevation 630 Yadkin Datum. Although
the best data available, this information is inadequate to justify the findings in the Doyle report.
Flow data records back in 1916 may not have been available immediately as they are today, and
the HEC-RAS model and high resolution aerial topography were not available to more

accurately calculate the water elevations upstream at river mile 19.4 during flood events. Dr
Doyle merely presumes that intimate knowledge of the water surface elevation that the flood
elevation reached were available at this time.

2.

In Section 3.3 of his Report, Dr Doyle incorrectly states the location of the 1916 design

flood discharge of 121,000 cfs at River Mile 19.4, which is erroneous and misleading. The
USGS gage station in place at that time [USGS 02121000] was located at River Mile 15.2, not
River Mile 19.4. Being further downstream of the SRU pump station, this gage measured, in
addition to Yadkin River flows, the outflow from the Grant’s Creek drainage area which
intersects below the confluence of the Yadkin and South Yadkin Rivers. This disparity
materially affects Dr. Doyle's analysis. Moreover, as reported by USGS, the 121,000 cubic feet
per second (cfs) flow in 1916 represented a peak hourly flow [Peak Streamflow, USGS
02121000 – Yadkin River near Salisbury, NC]. The average daily flow for this July 18, 1916
storm event, as reported by USGS at the Salisbury gage, is 103,000 cfs. Adding the peak flow
data value [121,000 cfs] to the bottom of the Table 3.1 and labeling it design flow is misleading.
In fact this peak hourly flow is associated with a different USGS gage [Salisbury ~ 1896 to 1927
period] than was used to create the other information in the table [Yadkin College ~ 1928 to
2004 period]. Additionally, the peak stream flow at the Yadkin College station, as reported by
USGS [Peak Streamflow for the Nation, USGS 02116500 at Yadkin College] for July 1916 is
94,300 cfs. Using the 1.23 correlation factor discussed in Section 3.5 of Dr. Doyle’s report, the
flow at the SRU pump station, RM 19.4 would be 116,000 cfs, not 121,000 cfs. In addition, Dr
Doyle presents no specifications, calculations or drawings to substantiate his claim that the 1916
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discharge as measured at the USGS gage station, located 5 miles downstream of the Pump
Station, was the flood for which the Pump Station was designed.

3.

Contrary to Dr. Doyle's assertion [Section 8 of Report], APGI did not suggest that the

sediment accumulation was not caused by the reservoir. Rather, APGI posited that the flood
elevations in the riverine section of the Yadkin River at the SRU pump station, as defined by
Salisbury [Appendix E-3 of Yadkin FLA], are caused at least in part by the natural constrictions
created by channel geometry and bends in the river, conditions which pre-dated construction of
High Rock Dam. APGI has also presented evidence that other manmade impediments in the
river, including railroad and interstate bridges, are contributing to flooding in the vicinity of the
pump station [Review of January 1998 Flood of Yadkin River, Stone and Webster, February
1998]. Furthermore, Dr. Doyle's analysis fails to provide substantiation for its assumption that in
the late 1800’s and early 1920’s, when sediment was determined to be a problem and
subsequently reached its peak, the Yadkin River, one of the most heavily sediment laden rivers
in the eastern United States [USGS Robert Meade, 1982], was in approximate geomorphic
equilibrium [Section 3.1 of Doyle Report] before High Rock Dam was constructed, or to provide
any data that it would have remained so. I have noted areas of aggradation and degradation in the
river channel upstream of the impoundment, mid channel bars and sand deposits following large
floods. USGS gage station sections upstream of the SRU pump station have also shown
aggradation and degradation as shown in Appendix E-3 of the FLA.

4.

Section 3.4 of Dr. Doyle's report indicates that the Grants Creek Waste Treatment

Facility plant, which was constructed long after High Rock Dam was built, suffers flood damage
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at El. 634 ft USGS datum when concrete structures at the plant are overtopped. Dr Doyle does
not report that APGI retains flood rights at the Facility location to El. 638.9 ft USGS datum and
has owned those rights since before the plant was built. Since flood damage occurs at nearly five
ft below the level that APGI owns the right to flood, it is apparent that Salisbury failed to give
adequate consideration to flood design criteria when the Facility was constructed. Dr Doyle's
analysis also fails to account for the impact of high flood flows down Grants Creek, as well as
the recent urban development in this drainage area that may also contribute to an increase in
runoff, which causes corresponding increases in flooding at the plant location.

5.

In conclusion, the Doyle Report's mischaracterizations of APGI’s positions, insufficient

substantiation for many of its claims and erroneous information completely invalidate the results
of the study.

4

CERTIFICATE OF SERVICE
I hereby certify that I have this 20th day of March, 2007, served the foregoing document
upon each person designated on the official service list compiled by the Secretary in this
proceeding in accordance with the requirements of Rule 2010 of the Commission’s Rules of
Practice and Procedure (18 C.F.R. §385.2010).

/S/
Ahren S. Tryon
Counsel for Alcoa Power Generating Inc.

